
     1The Hiring Policy in effect at the relevant time required
that certain tests be administered with set percentages to be
given for each specific criteria; i.e., written test scores
counted 50%, agility test scores 25%, interviews 10%, and prior
law enforcement 15%, altogether totaling 100%.

IN TH E UNITED STATES DISTRICT CO URT
FO R TH E NO RTH ERN DISTRICT O F M ISSISSIPPI

EASTERN DIVISIO N

EARL LEO N SPRADLIN PLAINTIFF

VS. CIVIL ACTIO N NO . 1:9 4CV317-D -D

CITY OF FULTO N, M ISSISSIPPI,
e t al. DEFENDANTS

M EM O RANDUM OPINIO N

Th e  court com e s  now  to cons ide r de fe ndants ' m otion for sum m ary judgm e nt.

Th e  plaintiff, Earl Le on Spradlin, h as  s ue d th e  City of Fulton, M is s is s ippi and oth e r

individuals  alle ging age  discrim ination in violation of th e  Age  D iscrim ination in

Em ploym e nt Act ("ADEA") and violation of state  law s .  Th e  de fe ndants  conte nd in

th e ir M otion for Sum m ary Judgm e nt th at plaintiff's  ADEA claim  is  tim e -barre d, th at

th e  individuals  sue d are  not "e m ploye rs" w ith in th e  m e aning of th e  ADEA, and th at

plaintiff h as  insufficie ntly ple d a claim  unde r any state  law .  Afte r a th orough  re vie w

of th e  re cord in th is  caus e , th e  unde rs igne d finds  th at th e  de fe ndants ' m otion for

sum m ary judgm e nt is  partially w e ll tak e n, and th e  sam e  s h all be  grante d in part and

de nie d in part.

FACTUAL BACKGRO UND

Earl Le on Spradlin w as  h ire d to w ork  as  a te m porary part-tim e  police  office r by

th e  City of Fulton on August 30, 19 9 3.  At th e  tim e  h e  took  th e  job, h e  h ad be e n told

th at th e  City w ould be  s e e k ing to fill a pe rm ane nt full-tim e  pos ition.  In th e  fall of

19 9 3, th e  City be gan tak ing applications  for a full-tim e  pos ition.  Subs e q ue ntly,

Spradlin and s eve ral oth e r pe ople  applie d for th at job.1  Tw e nty-tw o ye ar old Ph illip

W e bb, one  of th e  oth e r applicants , got th e  job.  Spradlin, age  fifty-s ix, w as  inform e d
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of th is  de cis ion on Nove m be r 16, 19 9 3 and Nove m be r 17 w as  h is  last day of w ork .

Som e  tim e  afte r th e  first of 19 9 4, Spradlin contacte d th e  EEO C about filing

ch arge s  and w as  inform e d of a de adline  for filing.  H e  s igne d a ch arge  of

discrim ination on M ay 19 , 19 9 4 and th e  EEO C re ce ive d sam e  M ay 31, 19 9 4.  Th e

plaintiff institute d th e  instant action in Nove m be r, 19 9 4.

SUMMARY JUDGMENT STANDARD

Sum m ary judgm e nt is  appropriate  "if th e  ple adings , de pos itions , answ e rs  to

inte rrogatorie s , and adm is s ions  on file , toge th e r w ith  th e  affidavits , if any, s h ow  th at

th e re  is  no ge nuine  is s ue  as  to any m ate rial fact and th at th e  m oving party is  e ntitle d

to a judgm e nt as  a m atte r of law ."  F.R.C.P. 56(c).  Th e  party  s e e k ing sum m ary

judgm e nt carrie s  th e  burde n of de m onstrating th at th e re  is  an abs e nce  of e vide nce

to support th e  non-m oving party's  cas e .  Ce lote x Corp. v. Catre tt, 477 U.S. 317,

325, 106 S. Ct. 2548, 2553, 9 1 L.Ed.2d 265 (19 86).  O nce  a prope rly supporte d

m otion for sum m ary judgm e nt is  pre s e nte d, th e  burde n s h ifts  to th e  non-m oving party

to s e t forth  spe cific facts  s h ow ing th at th e re  is  a ge nuine  is s ue  for trial.  Ande rson

v. Libe rty Lobby, Inc., 477 U.S. 242, 249 , 106 S. Ct. 2505, 2511, 9 1 L.Ed.2d 202

(19 86); Broth e rs  v. Kle ve nh age n, 28 F.3d 452, 455 (5th  Cir. 19 9 4).  "W h e re  th e

re cord, tak e n as  a w h ole , could not le ad a rational trie r of fact to find for th e  non-

m oving party, th e re  is  no ge nuine  is s ue  for trial."  M atsus h ita Ele c. Indus . Co. v.

Z e nith  Radio Corp., 475 U.S. 574, 587, 106 S. Ct. 1348, 89  L.Ed.2d 538 (19 86);

Fe de ral Sav. &  Loan Ins . v. Krajl, 9 68 F.2d 500, 503 (5th  Cir. 19 9 2).  Th e  facts  are

re vie w e d draw ing all re asonable  infe re nce s  in favor of th e  party oppos ing th e  m otion.

M atagorda County v. Rus s el Law , 19  F.3d 215, 217 (5th  Cir. 19 9 4).

DISCUSSIO N
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I. PARTIES AGREE INDIVIDUAL DEFENDANTS SH O ULD BE DISM ISSED

Th e  de fe ndants  as s e rt in th e ir M e m orandum  Brie f in Support of M otion For

Sum m ary Judgm e nt th at th e  individual de fe ndants , Jack  Cre e ly, Jam e s  J. M cDonald,

Boyce  M cNe e ce , Corne lious  Cle m ons , W e nde ll M abus , and Elizabe th  Be asle y, are  not

"e m ploye rs" w ith in th e  m e aning of th e  ADEA and s h ould be  dism is s e d.  D e fe ndants '

M e m orandum  Brie f, at 3-4.  "Em ploye r" is  define d by th e  Act as  a

pe rson e ngage d in an industry affe cting com m e rce  w h o h as  tw e nty or m ore
e m ploye e s  . . . .  Th e  te rm  also m e ans  (1) any age nt of such  a pe rson, and (2)
a State  or political subdivis ion of a State  and any age ncy or instrum e ntality of
a State  or a political subdivis ion of a State  . . . .

29  U.S.C. §  630(b).  A s  such , age nts  of a political subdivis ion are  not e m ploye rs  and

th e re fore  not s ubje ct to liability unde r th e  ADEA.  Rutland v. O ffice  of Atty Ge n.,

State  of M is s ., 851 F. Supp. 79 3, 802 (S.D . M is s . 19 9 4) (e m ploye r unde r ADEA

include s  state  and its  political subdivis ions , but not th e ir age nts), aff'd, 54 F.3d 226

(5th  Cir. 19 9 5).

Th e  plaintiff, in h is  M e m orandum  Brie f In O ppos ition To M otion For Sum m ary

Judgm e nt, conce de s  th e  de fe ndants ' argum e nts  on th is  is s ue  and h as  agre e d to

voluntarily dism is s  against th e  individual de fe ndants .  Plaintiff's  M e m orandum  Brie f,

at 10.  A s  such , th e  court s h all grant sum m ary judgm e nt in favor of th e  individual

de fe ndants  and th e y s h all be  dism is s e d from  th e  cas e .

II. PLAINTIFF FAILED TO  SUFFICIENTLY STATE A CLAIM  UNDER STATE LAW

Fe de ral Rule  of Civil Proce dure  8 provide s  in re le vant part th at a ple ading s h all

contain

(1) a s h ort and plain state m e nt of th e  grounds  upon w h ich  th e  court's
jurisdiction de pe nds  . . ., (2) a s h ort and plain state m e nt of th e  claim  s h ow ing
th at th e  ple ade r is  e ntitle d to re lie f, and (3) a de m and for judgm e nt for th e
re lie f th e  ple ade r s e e k s .

Fe d. R. Civ. P. 8(a).  Spradlin h as  not state d w h ich  s tate  law  or law s  th e  de fe ndants



     2Spradlin's Complaint states in relevant part:
The Defendants violated numerous federal and states laws
[sic] in its failure to hire the Plaintiff.  The failure of
the Defendant to hire the Plaintiff severely affected the
substantial interest he had in his reputation and his
ability to pursue his profession. . . . The Defendants'
failure to hire the Plaintiff was arbitrary and unreasonably
discriminatory.  The Defendants exhibited ill will, malice,
improper motive and indifference to the Plaintiff's civil
rights by his termination.

The only claim the court can glean from this Complaint that would
fall under state law is a claim of defamation.  However, Spradlin
has put into evidence no facts substantiating such a claim.

     3Spradlin has asserted two theories, equitable estoppel and
equitable tolling, as alternative bases for modifying the time
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alle ge dly violate d and conte nds  th at th e  rule s  do not re q uire  h im  to do so.2  H e  furth e r

conte nds  th at fe rre ting out unde r w h ich  s tate  law (s) h is  claim  falls  is  th e  de fe ndants '

duty th rough  discove ry.  Plaintiff's  M e m orandum  Brie f, at 10.

Th e  court is  of th e  opinion th at Spradlin h as  faile d to com ply w ith  Rule  8,

justifying dism is sal of any claim s  unde r state  law .  Spradlin h as  not spe cifie d in h is

Com plaint or Plaintiff's  M e m orandum  Brie f w h at claim s  h e  h as  alle ge d unde r w h at

anonym ous  state  law s .  Furth e rm ore , th e  plaintiff h as  dem onstrate d no ge nuine  is s ue

of fact in re gard to any claim  unde r state  law .  Since  th e  unde rs igne d cannot gle an

any m ore  inform ation from  th e  ple adings , th e  court s h all dism is s  Spradlin's  state  law

claim s .  O ld Tim e  Ente rs ., Inc. v. Inte rnational Coffe e  Corp., 862 F.2d 1213, 1219

(5th  Cir. 19 89 ) ("A district court and oppos ing partie s  are  not re q uire d to fore ve r s ift

th rough  s uch  ple adings  afte r th e  plaintiff h as  be e n give n notice  of th e  ple ading

re q uire m e nts  of h is  cas e .").

III. ISSUE O F FACT AS TO  W H ETH ER ADEA CLAIM  BARRED  BY 180-DAY FILING
    PRO VISIO N3



limit as allowed under the ADEA for filing a charge of age
discrimination.  "'Equitable tolling focuses on the plaintiff's
excusable ignorance of the employer's discriminatory act. 
Equitable estoppel, in contrast, examines the defendant's conduct
and the extent to which the plaintiff has been induced to refrain
from exercising his rights.'"  Rhodes v. Guiberson Oil Tools, 927
F.2d 876, 878 (5th Cir. 1991) (quoting Felty v. Graves-Humphreys,
Co., 785 F.2d 516, 519 (4th Cir. 1986)).  An example of when
equitable tolling would be applicable is if the employer failed
to post notices as required under the ADEA.  Estoppel would be
justified where the employer's misrepresentations or concealment
deterred the employer from timely filing.  Id.
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Th e  de fe ndant conte nds  th at Spradlin's  ADEA com plaint is  tim e -barre d.

Spradlin h ad 180 days  from  th e  date  of th e  alle ge d discrim inatory act w ith in w h ich

to file  a ch arge  w ith  th e  EEO C.  29  U.S.C. §  626(d)(1).  Th e  q ue s tions  facing th e

court are  (1) W h e n did th e  dis crim inatory act occur so as  to start th e  running of th e

180-day pe riod?; and (2) Are  th e re  ge nuine  is s ue s  of m ate rial fact as  to e q uitable

m odification of th at tim e  pe riod?

A. W h e n D id 180 Days Be gin to Run?

Th e  de fe ndant conte nds  th at th e  180-day tim e  lim it starte d Nove m be r 16,

19 9 3 w h e n Spradlin w as  advis e d th at h e  h ad not be e n s ele cte d for th e  full tim e

pos ition.  It w as  also on th at date  th at h e  firs t s us pe cte d age  m igh t h ave  playe d a

part in h is  re je ction.  Plaintiff's  D e po., pp. 26, 39 .  H is  last day of w ork  w as

Nove m be r 17, 19 9 3.  Spradlin, on th e  oth e r h and, subm its  th at th e  lim itation pe riod

did not be gin to run until Nove m be r 20, 19 9 3 -- th e  date  Ph illip W e bb w as  officially

h ire d.  W ith  th at pre face , th e  plaintiff furth e r argue s  th at h e  file d h is  ch arge  w ith  th e

EEO C on M ay 19 , 19 9 4, e xactly 180 days  afte r h is  alle ge d starting date  for th e  tim e

lim it.

"Th e  ope rative  date  from  w h ich  th e  180-day filing pe riod be gins  to run is  'th e

date  of notice  of te rm ination.'"  Clark  v. Re s is tofle x Co., 854 F.2d 762, 765 (5th  Cir.

19 88) (q uoting Elliott v. Group M e dical &  Surgical Se rv., 714 F.2d 556, 563 (5th  Cir.
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19 83)); Rh ode s  v. Guibe rson O il Tools , 9 27 F.2d 876, 878 (5th  Cir.), ce rt. de nie d,

502 U.S.868, 112 S. Ct. 19 8, 116 L.Ed.2d 158 (19 9 1); s e e  also Pach e co v. Rice ,

9 66 F.2d 9 04, 9 06 (5th  Cir. 19 9 2) (noting tim e  lim it runs  w h e n plaintiff k now s  or

re asonably s h ould k now  of discrim inatory act, not w h e n discove rs  act m otivate d by

discrim ination).  Follow ing th e  law  of th e  Fifth  Circuit, th e  court m ust h old th at th e

tim e  pe riod be gan to run on Nove m be r 16, 19 9 3, w h e n Spradlin re ce ive d e ffe ctive

notice  of h is  te rm ination.

Furth e rm ore , for purpos e s  of counting dow n th e  180 days , th e  ch arge  is  not

cons ide re d "file d" w ith  th e  EEO C until it is  re ce ive d by such  age ncy.  Taylor v.

Ge ne ral Te l. Co., 759  F.2d 437, 440 (5th  Cir. 19 85).  Alth ough  Spradlin s igne d and

m aile d th e  ch arge  to th e  EEO C on M ay 19 , 19 9 4, th e  EEO C did not re ce ive  it until

M ay 31, 19 9 4.  Th e re fore , e ve n us ing th e  plaintiff's  propos e d starting date  of

Nove m be r 20, 19 9 4, 180 days  h ad alre ady run by th e  tim e  th e  ch arge d w as  actually

file d w ith  th e  EEO C on M ay 31, 19 9 4.  H ow e ve r, th e  court's  inq uiry doe s  not stop

th e re .  Th e  ne xt q ue s tion is  w h e th e r s ufficie nt facts  are  alle ge d, or ge nuine  is s ue s  of

fact re m ain, w h ich  w ould support th e  court applying e q uitable  principle s  to m odify

th e  tim e  lim it so as  to allow  th is  s uit to be  brough t.

B. Ge nuine  Is sue s  of Fact Exist as  to Estoppe l  

Th e  Fifth  Circuit adopte d th e  standard e m ploye d by th e  Fourth  Circuit in

de te rm ining w h e n an e m ploye r s h ould be  e s toppe d from  as s e rting as  a de fe ns e  th e

180-day tim e  lim it for filing com plaints  w ith  th e  EEO C.  Clark , 854 F.2d at 768-69

(citing Fe lty v. Grave s -H um ph re ys, 818 F.2d 1126, 1128 (4th  Cir. 19 87)).  Th e

Fourth  Circuit de s cribe d th e  "le ve l of e m ploye r culpability re q uire d to trigge r e q uitable

e s toppe l in te rm s  of a re ck le s s ne s s  s tandard."  Id.  Th e  e m ploye r m ust h ave  (1)

de libe rate ly de s igne d to de lay th e  e m ploye e 's  filing, or (2) tak e n actions  w h ich  th e

e m ploye r s h ould h ave  unm istak ably unde rstood w ould re s ult in such  de lay.  Id.   
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Th e  plaintiff in Clark  w as  forty-e igh t ye ars  old w h e n h is  e m ploye r te rm inate d

h im .  Id. at 674.  H is  te rm ination le tte r s e t out s eve ral de tails  conce rning h is  pe nding

une m ploym e nt and also de s cribe d th e  te rm s  unde r w h ich  h e  w ould re ce ive  s eve rance

pay.  Finally, th e  le tte r re s e rve d to th e  e m ploye r th e  righ t to te rm inate  th e  s eve rance

agre e m e nt s h ould th e  plaintiff violate  any "obligations  h e re unde r or tak e  any action,

by w ord or de e d, w h ich  w ould be  de rogatory or de trim e ntal to or oth e rw is e  pre judicial

to" th e  e m ploye r.  Id.  Th e  Fifth  Circuit h e ld th at, unde r th os e  circum stance s , a

re asonable  trie r of fact could conclude  th at th e  e m ploye r's  actions  dete rre d th e

plaintiff from  tim e ly filing a ch arge  w ith  th e  EEO C and th us  th at e s toppe l could be

appropriate .  Id. at 769 .

Th e  actions  w h ich  Spradlin alle ge s  of th e  de fe ndant are  not blatantly

th re ate ning as  in Clark , but could be  construe d as  s im ilarly de te rring a tim e ly filing.

Spradlin conte nds  th at th e  de fe ndant m isle d h im  into be lie ving h e  w ould be  h ire d as

a full-tim e  police  office r soon afte r M r. W e bb h ad be e n h ire d.  In h is  d epos ition, h e

te s tifie d th at th e  police  ch ie f told h im  th at, "if th e re 's  any consolation to you, w e 're

going to h ire  anoth e r police m an a little  late r on."  Plaintiff's  D e po., p. 19 .

Furth e rm ore , th e  plaintiff subm its  th at th e  police  ch ie f alle ge dly "le ft th e  im pre s s ion

th at th e  ne xt m an in line  w h ich  w as  [Spradlin] w ould be  h ire d."  Plaintiff's  D e po., p.

27.  Alth ough , Spradlin doe s  not argue  th at th e  ch ie f told h im  spe cifically h e  w ould

be  h ire d, s uch  lite ral m is re pre s e ntations  are  not re q uire d for a de fe ndant to be

e s toppe d in th is  s ituation.  Rh ode s , 9 27 F.2d at 880 (de fe ndant e s toppe d due  to

m is re pre s e ntations  by im plication).  O f spe cial inte re s t to th e  court is  th e  fact th at th e

de fe ndant h as  pre s e nte d no re cord e vide nce  disputing Spradlin's  ve rs ion of th e  facts

on th is  is s ue .  

A s  s uch , a re asonable  trie r of fact could find th e  de fe ndant's  conduct, as

alle ge d by Spradlin, to be  of th e  type  w h ich  w ould m isle ad a re asonable  e m ploye e



     4The EEOC gave him a deadline for filing, which Spradlin
testified he can no longer remember.  Plaintiff's Depo., pp. 30-
31.  Again, however, the defendant has provided no record
evidence of what deadline the EEOC might have provided to
Spradlin.
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into sle e ping on h is  righ ts .  Alth ough  Spradlin appare ntly w as  aw are  of h is  righ ts  and

e ve n inq uire d of th e  EEO C -- be fore  th e  180-day de adline  -- as  to h is  righ ts ,4 vie w ing

th e  facts  in th e  ligh t m ost favorable  to Spradlin, th e  de fe ndant s h ould h ave  re alize d

its  actions  w ould de lay or de te r a ch arge  of age  discrim ination.  A s  such , Spradlin h as

de m onstrate d th at ge nuine  is s ue s  of fact e xist as  to e q uitable  m odification of th e

180-day tim e  lim it for filing a ch arge  of age  discrim ination unde r th e  ADEA.

C. Ge nuine  Is sue s  of Fact Exist as  to Tolling

In addition, Spradlin alle ge s  as  an alte rnative  bas is  for tolling a lack  of poste d

notice s  inform ing h im  of h is  righ ts .  Th e  ADEA re q uire s  eve ry e m ploye r to post

inform ation "upon its  pre m is e s " inform ing its  e m ploye e s  of th e ir righ ts  unde r th e  Act.

29  U.S.C. §  627.  Failure  to do so can re s ult in th e  application of e q uitable  tolling

principle s .  Clark , 854 F.2d at 767.  Spradlin h as  alle ge d th at h e  did not "s e e " any

notice s  poste d.  Spradlin Affidavit, date d Se pte m be r 14, 19 9 5.  Th e  de fe ndant h as

cite d s eve ral cas e s  for th e  propos ition th at such  an alle gation alone  is  not sufficie nt

to justify tolling.  Se e , e .g., H rze nak  v. W h ite -W e s tingh ous e  Appliance  Co., 682 F.2d

714, 719  (8th  Cir. 19 82) (plaintiff's  state m e nt th at h e  did not s e e  poste d notice s

insufficie nt standing alone  to toll tim e  lim it); Bom be rge r v. Consolidate d Coal Co., 623

F. Supp. 89 , 9 2 (W .D . Pe nn. 19 85) (sam e ).  H ow e ve r, in e ach  of th os e  cas e s , th e

de fe ndant e m ploye r put into th e  re cord an im pre s s ive  display of e vide nce  th at h e  h ad

poste d th e  re q uire d notice s  on h is  pre m is e s .  In th e  cas e  s ub judice , th e  de fe ndant

h as  s ubm itte d no e vide nce  on th e  is s ue  of w h e th e r or not notice s  w e re  poste d.

Th e  de fe ndant furth e r argue s  th at Spradlin h ad sufficie nt k now le dge  of h is

righ ts  e ve n w ith out poste d notice s  so as  to not toll th e  tim e  running.  If such  notice
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is  not poste d or not sufficie ntly poste d, "th e  filing pe riod is  tolle d unle s s  or until th e

e m ploye e  h as  acq uire d actual k now le dge  of h is  ADEA righ ts  or acq uire s  th e  'm e ans '

of such  k now le dge  by consulting an attorne y about th e  dis crim inatory act."  Clark ,

854 F.2d at 768; s e e  also Prue t Prod. Co. v. Ayle s , 784 F.2d 1275, 1280 (5th  Cir.

19 86) ("[M ]e re  failure  to post notice s  is  not sufficie nt by its elf to support e q uitable

tolling w h e n th e  e m ploye e  h as  th e  m e ans  to le arn of th e  e xiste nce  of h is  Title  VII

righ ts .").  

Know le dge  of spe cific righ ts  unde r th e  ADEA is  not re q uire d.  O nly a le ve l of

"ge ne ral k now le dge  of h is  righ t not to be  discrim inate d against on account of age , or

th e  m e ans  of obtaining such  k now le dge ," is  ne ce s s ary.  Id. (e m ph as is  in original and

citation om itte d).  In h is  d epos ition, Spradlin state d th at on Nove m be r 16, 19 9 3, h e

first suspe cte d th at h is  re je ction from  th e  full-tim e  pos ition m ay h ave  be e n bas e d on

h is  age .  Plaintiff's  D e po., p. 39 .  H ow e ve r, h is  s uspicion conce rning w h y h e  w as

pas s e d ove r and h is  k now le dge  of h is  righ t not to be  pas s e d ove r for th at re ason are

tw o diffe re nt th ings .  Th e  de fe ndant faile d to distinguis h  be tw e e n th e  tw o in its

argum e nt.  Th e  unde rs igne d is  of th e  opinion th at ge nuine  is s ue s  of fact e xist as  to

w h e th e r notice s  w e re  poste d and th e  e xte nt of Spradlin's  k now le dge  of h is  righ ts

unde r th e  ADEA. 

In any e ve nt, th is  court h as  th e  dis cre tion, w h ich  it e xe rcis e s  h e re , to allow  th e

plaintiff's  claim  to proce e d to trial.  Se e  Ande rson v. Libe rty Lobby, Inc., 477 U.S.

242, 255, 106 S.Ct. 2505, 9 1 L.Ed.2d 202 (19 86) ("Ne ith e r do w e  s ugge s t . . . th at

th e  trial court m ay not de ny sum m ary judgm e nt in a cas e  w h e re  th e re  is  re ason to

be lie ve  th at th e  be tte r cours e  w ould be  to proce e d to a full trial."); Rode w ay Inns

Int'l, Inc. v. Am ar Ente rs ., Inc., 742 F. Supp. 365, 369  n.5 (S.D . M is s . 19 9 0) ("Eve n

if a m ovant is  e ntitle d to sum m ary judgm e nt, a district court m ay, in its discre tion,

de ny th e  m otion in orde r to give  th e  partie s  th e  ch ance  to fully de ve lop th e  facts  at
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trial.").

CO NCLUSIO N

For th e  fore going re asons , th e  unde rs igne d is  of th e  opinion th at th e  individual

de fe ndants  are  not liable  unde r th e  ADEA and, w ith  th e  plaintiff's  conce s s ion, th e y

s h all be  dism is s e d from  th is  action.  Furth e rm ore , th e  court is  of th e  opinion th at th e

plaintiff h as  faile d to com ply e ve n w ith  th e  ge ne rous  notice  ple ading re q uire m e nts  of

Rule  8 in re gard to stating a claim  unde r state  law  and, as  no ge nuine  is s ue  of

m ate rial fact e xists  as  to th os e  claim s , th e y s h all be  dism is s e d.  And, finally, as  th e re

e xist ge nuine  is s ue s  of fact conce rning w h e th e r th e  de fe ndant s h ould be  e s toppe d

from  as s e rting th e  180-day tim e  lim it, th e  plaintiff s h all be  allow e d to proce e d to trial

on h is  ADEA claim .  Finding th e  de fe ndants ' m otion for sum m ary judgm e nt partially

w e ll tak e n, th e  court s h all grant in part and de ny in part sam e .

A  s e parate  orde r in accordance  w ith  th is  opinion s h all is s ue  th is day.

TH IS        day of Nove m be r, 19 9 5.

                                 
Unite d State s  D istrict Judge



IN TH E UNITED STATES DISTRICT CO URT
FO R TH E NO RTH ERN DISTRICT O F M ISSISSIPPI

EASTERN DIVISIO N

EARL LEO N SPRADLIN PLAINTIFF

VS. CIVIL ACTIO N NO . 1:9 4CV317-D -D

CITY OF FULTO N, M ISSISSIPPI,
e t al. DEFENDANTS

O RDER GRANTING SUMMARY JUDGMENT
IN PART AND DENYING IN PART

Pursuant to a m e m orandum  opinion e nte re d th is day, th e  court upon due

cons ide ration of de fe ndant's  m otion for sum m ary judgm e nt, finds  th e  s aid m otion

partially w e ll tak e n and th e  s am e  w ill be  grante d in part and de nie d in part. 

It is  th e re fore  O RDERED  th at:

1) pursuant to plaintiff's  conce s s ion, th e  individual de fe ndants , Jack  Cre e ly,

Jam e s  J. M cDonald, Boyce  M cNe e ce , Corne lious  Cle m ons , W e nde ll M abus , and

Elizabe th  Be asle y, be , are  h e re by, DISM ISSED;

2) plaintiff's  state  law  claim s  be , and are  h e re by, DISM ISSED;

3) de fe ndant's  m otion for sum m ary judgm e nt as  to plaintiff's  ADEA claim

be , and it is  h e re by, DENIED .

All m e m oranda, de pos itions , affidavits  and oth e r m ate rials  cons ide re d by th e

court in granting de fe ndants ' m otion for sum m ary judgm e nt are  h e re by incorporate d

into and m ade  a part of th e  re cord in th is  caus e .

SO  O RDERED  th is        day of Nove m be r, 19 9 5.

                              

Unite d State s  D istrict Judge


